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DJ WILDSMITH:
1. This all relates to the bill of costs submitted by the claimants who were acting on behalf of the child to litigation friend following an accident in which the child sustained some injury on 12 March 2013, when he was seat-belted as a rear seat passenger and ultimately the claim was settled and approved by the court at a figure of £1,050.  That approval took place at an infant approval hearing in January 2015.
2. Bill of costs came before one of my colleagues here on paper, a decision which was one of the objections raised by the defendant relating to the issue of whether or not the conditional fee agreement signed by the litigation friend was enforceable as it was a combined conditional fee agreement which was established in 2011 under an old regime which came to an end on 1 April after the Legal Aid, Sentencing and Punishment of Offenders Act 2012.  From that date, the position was significantly altered and there were limitations as to success fees which are well known to anybody in this area.
3. It seems that the accident having occurred as I say on 12 March 2013 a letter was sent by Aviva who insured the driver of the vehicle or the owner of the vehicle to the litigation friend, Mrs Choudhury, the mother of Rohan.  A similar letter, another letter was sent by Irwin Mitchell who were the recognised agents of Aviva in respect of such matters and that has been disclosed to the defendants.
4. When this matter came before my colleague on the provisional assessment she did not uphold the point of dispute and hence the challenge by the defendants today.  The point of dispute is that the costs are claimed under the old regime, whereas that became unenforceable because the indemnity is provided by a document signed by the litigation friend on 1 April 2013 which documents have been enclosed with the letter from Irwin Mitchell dated 15 March 2013.
5. That document was the old CCFA agreement and drawn up under terms that are no longer recognised under that regime.  Of course, by 1 April, when that was signed, the new regime had come into play and therefore it is argued that the terms and conditions set out in the retainer were wrong and therefore unenforceable, and there was no liability for costs because these were costs that could be claimed against the litigation friend and the child.
6. The claimants say that is wrong and they pray in aid primarily Section 44.6 of LASPO, the Act in question, which predicts the fact that there will be claims that pre-date 1 April 2013 and there should therefore be no damage caused as a result of the change of the legislation relating to these claims.  They rely primarily on Section 44.6 of the Act which under 6 b) says: ‘Advocacy or litigation services were provided to the claimant under the agreement in connection with that matter before the commencement day’.
7. They say that in the alternative on the basis that in any event the old regime caught this case because work had been done, [conflating two matters, it is said?].  They rely for that argument on the definition of litigation services, which under the Courts and Legal Services Act states that it means: ‘Any services which it would be reasonable to expect a person who is exercising or contemplating exercising a right to conduct litigation in relation to any proceedings or contemplated proceedings to provide’.
8. A wide definition but what had been provided in the form of litigation services between the accident on 12 March and the end of 31 March?  There had in effect been two letters, one from Aviva and one from the solicitors, the letter from the solicitors says: ‘We write following our telephone conversation in which we confirmed you wanted us to act on your behalf in claiming compensation’, and then they go through the detail of what would be involved.  
9. Under the title Our Costs it says in bold type: 
‘We are determined that Rohan should be free to continue the claim without any worry about costs and expenses and that your compensation would be 100% protected.  We are required to make you aware that from the outset the responsibility for payment of legal fees remains with you as the next friend or litigation friend but as stated above Rubel[?] Choudhury, who has the benefit of legal expenses insurance cover under which extends to cover the legal costs of the claims to be pursued and your costs as next friend’. 
They then go on at 17 to assert this a no-win no-fee arrangement, saying: 
‘We take the risk of getting paid nothing if Rohan’s claim is unsuccessful.  Our general terms of business set out the main points of the collective conditional fee agreement which reflects the general terms of business in the collective conditional fee agreements include legal obligations which will bind you and us if you sign and return the general terms of business to us.  It is therefore important to read them carefully and if you have any questions that you raise them with us before signing and returning the terms of business’.  
10. The defendants say that that is expressed in the future tense and it is important that it is expressed in that way because it predicts that there is no binding agreement and terms of agreement until the general terms of the business have been signed and returned.  As I say, that letter from the solicitor was sent out on 15 March, they were returned, signed and dated 1 April.
11. The sole point that really decides this case is whether or not legal services had been provided under the old scheme prior to 1 April so that it comes within the definition of 44.6 of that Act, advocacy or litigation services were provided the claimant into the agreement with that matter before the commencement day.  The bill of costs makes reference to one matter that occurred and that is one undated telephone call.  The charge was put at £16.10 which is a tenth of the hourly rate of a Grade C fee earner so it was a six‑minute call.  I think it probably in fact pre-dated that letter of 15 March because that letter of 15 March actually refers to a telephone conversation, so it was in all probability that conversation.  
12. It was clearly a conversation if it is linked to that letter that dealt with funding.  If it was then put into the bill, that would have been a matter for a challenge.  It does not make any reference either in the bill or in the letter to litigation services, other than sorting out the contractual relationship that existed between the claimant and/or solicitor in her capacity as the litigation friend.
13. In those circumstances, it is clear to me that there were no litigation services under the definition to which I have referred that were provided to the litigation friend or the child in the period between 12 March and 31 March inclusive.  Therefore, the agreement that was signed on 1 April, unfortunately for the claimant’s solicitors, falls foul of the provisions that came into force on that date and the agreement therefore is unenforceable, so far as the claim against the defendant is concerned, because it was unenforceable against the claimants and therefore costs could not be recovered.  On that basis I find on behalf of the defendants.
MR TURNER:  And, sir, thank you and this is a review and so there’ll need to be a preamble saying, ‘Upon review of the-

JUDGE WILDSMITH:  Yes.

MR TURNER:  -provisional assessment, it is ordered that – and one should be the claimants’ bill be assessed at nil.

JUDGE WILDSMITH:  Hang on, let us just check what is in the bill-

MR RALPH:  Yes.

JUDGE WILDSMITH:  -if there are any disbursements.

Pause.

JUDGE WILDSMITH:  What was it again?

MR RALPH:  It is ordered that, one, the claimant’s bill be assessed at-’, and I say should be assessed at nil because it’s quite clear from the letter of 15 March that there isn’t going to be any liability upon the litigation friend, other than under that retainer and if the retainer has gone the liability has gone.

JUDGE WILDSMITH:  Yes.

MR RALPH:  There’s a wider argument and it’s not one for today, we can pick it up later if needs be because the bill refers to paid fees but I’m not in a position to address that now.  You see, I’m not going to push back against the position as it stands.

JUDGE WILDSMITH:  No, okay.

MR TURNER:  And ten two, there’ll need to be, ‘The claimant to pay the defendant’s costs of assessment’, and, sir, you should have seen – have you not got a schedule, sir?  I-

JUDGE WILDSMITH:  I have got one schedule, I do not know whose it is, is that the claimant’s bill, statement of costs, have I got one of them?

Discussions sotto voce.

JUDGE WILDSMITH:  I think I have seen one for both sides, maybe I did not.  Yes, I have.

MR TURNER:  You’ve got it?

Discussions sotto voce.

JUDGE WILDSMITH:  It is this one, is it not?

MR RALPH:  Yes, there we are-

MR TURNER:  Is that a composite?  It will be, won’t it?  Yes.

JUDGE WILDSMITH:  Signed by William McKenzie, DWF, is it?  Yes.

Comments sotto voce.

MR RALPH:  Look on the, look on the schedule, that’s the best way, isn’t it?

MR TURNER:  Well, it looks like that’s additional, but it is, isn’t it?

[Crosstalk]

MR RALPH:  No, they’re both me so what we’ve got is that-

JUDGE WILDSMITH:  £4,347, is this what you are looking at?

MR TURNER:  Sir, if I could just have a look at those?

JUDGE WILDSMITH:  Yes, help yourself.

MR TURNER:  I’ll be able to tell you.

[Crosstalk]

MR TURNER:  I think your instructing solicitor’s actually got it right, the first one is to the first hurdle which was the big one and then this is the additional work.  Sir, yes, my learned friend’s got, what we’ve got is one calculated up to the provisional assessment which is at £1,573.68 and then-

MALE VOICE:  But they’re capped, aren’t they?

MR TURNER:  And then one for the additional costs instead.

JUDGE WILDSMITH:  Which is £3,311.34 is it?

MR TURNER:  That’s right, sir, yes, my learned friend and I are both on the same rate as I understand it and so you had the different skeleton arguments for quite a lot of in relation to this, it’s quite an interesting point.

JUDGE WILDSMITH:  Fascinating.

[Laughs]

MR TURNER:  Well, if that’s how we get our kicks.

JUDGE WILDSMITH:  Did you detect a note of sarcasm there?  I do not think it will be met again, will it?

MR RALPH:  Sir, what do I say?  I say simply that the totality of – I’m not actually putting against my learned friend’s brief fee, it would be difficult for me but there’s another point and it’s one that I-

JUDGE WILDSMITH:  Yes, It needed a bit of work, did it not, you have both got the same figure and you both I think have the same rate, it is not a question-

MR TURNER:  No, it’s not one of those-

[Crosstalk]

MR RALPH:  And we both specialise in costs so I don’t push against that, I simply say therefore that the remainder which is the costs in the first bill which is £1,311.40 and then remainder of the costs then and the second which is the items you’ll see on the first page and then the schedule of costs of £1,138 are of themselves collectively too much.

JUDGE WILDSMITH:  I have not got the first bill but it does not sound very big, I mean for goodness sake, this is a £1,150 claim.  I know the costs were about £8,000 so it was a bit more than that.

MR TURNER:  Sir, do you have the claimant’s bill?  I just wonder where they are for comparison, they’re probably there or thereabouts, they’re probably higher-

JUDGE WILDSMITH:  I am not sure that helps me in fact, there is clear guidance that they are not a comparison task but these are-

MR TURNER:  That’s right, we could both be too high; I accept that.

MR RALPH:  The reality is both of us are caught by a simple fact and that is that these are both new proportionality test costs, and so you stand back and you say, complexity of the matter, conduct of the parties and the sums in issue and the sums in issue here are not that high and there’s-

MR TURNER:  Well, sir.

MR RALPH:  If the only issue is one of complexity and I have insofar and I have conceded counsel’s fee, that’s why I’m particularly and only saying it is the remainder-

MR TURNER:  Well, sir, the profit costs-

JUDGE WILDSMITH:  I am assuming, I am assuming that the insurers are VAT registered?

MR RALPH:  I would have expected so, sir.

MR TURNER:  Sir, it’s complex with insurance companies, insurance companies have complex VAT arrangements.  If it’s been claimed in a certified schedule then I would assume that VAT is payable.

JUDGE WILDSMITH:  It used to be the case that they could be VAT registered if they’re insured and VAT registered, is that no longer the case?  I have got-

MR TURNER:  Sir, what I would suggest is that if the court has any doubt about that, that the order be drafted in such a way-

JUDGE WILDSMITH:  Yes, the VAT is not much.  Look, I think the figure, I will not cut through this, I am going to allow £3,000 for costs which I think is £2,000 for counsel, £1,000 to the solicitors-

MR TURNER:  There was VAT on top of that, there would have to be, otherwise, otherwise my instructing solicitor for mounting the challenge because this goes back to the points of dispute as well and matters such as that and the research we would have had to do at that stage-

JUDGE WILDSMITH:  Yes.

MR TURNER:  -it was £2,400 for counsel-

JUDGE WILDSMITH:  What about the VAT point?

MR RALPH:  I think the VAT point actually, I should have raised it myself I’m grateful that the [court is able to listen?] so again VAT if it is to be paid in addition I think there needs to be some enquiry into it.  I don’t want Mr Turner to valiantly say someone’s [inaudible] by the bill.  Well, we all know to our own experience that in itself isn’t determinative of it-

JUDGE WILDSMITH:  It was not even thought of it-

[Crosstalk]

MR TURNER:  Sir, all the order needs to say is that in addition to be paid upon that sum and I would be content with that.

JUDGE WILDSMITH:  £3,000 plus any VAT that is payable in full.

MR TURNER:  Yes and then it’s a matter for those instructing me to confirm that position so I’m content with that.

JUDGE WILDSMITH:  The claimants shall pay the defendants cost of assessment assessed at £3,000 plus VAT if-

MR TURNER:  If applicable.

JUDGE WILDSMITH:  -if applicable.

MR RALPH:  Sir, just one final point, I seek permission to appeal-

JUDGE WILDSMITH:  Do you?

MR RALPH:  -on this basis; your conclusion is predicated on a finding of fact but that finding of fact itself is predicated on an interpretation of a statutory provision, Section 119 of the Courts and Legal Services Act.  It’s an important point, it’s whether or not the act is wide enough to include that letter which was preparatory or not and I say that that is an important point.  It will have a short tail, of course it will, because as these cases go on and time reflects it they won’t come before the court but there’s plenty of them out there and it is an important point.  What is it?  Is it as wide as I say it is or is at as narrow as you’ve found?

JUDGE WILDSMITH:  [Inaudible] suppose permission to appeal, it does not feel like as though I should be granting permission to appeal that point so you cannot apply elsewhere.  I do not think there is a realistic prospect of success because the finding of fact is assisted by the fact that we are talking of the last two weeks in March which is a very tight schedule to get anybody to get any proper legal services and there is no evidence of legal services as I have indicated.  The only evidence was a telephone call which led to the letter of 15 March which of itself was within, well only three days after the accident, there were no legal services provided in those three days.  Okay.

MR TURNER:  Sir, thank you.

JUDGE WILDSMITH:  Thank you very much.  Thank you both of you for the very fair way in which you dealt with the matter.
----------------------------------------


